
ANNEX F.
BACKGROUND TO KEY REFERENCE DOCUMENTS ON SEXUAL EXPLOITATION AND ABUSE
The following texts provide the background to key documents which can be used as reference material for briefings on sexual exploitation and abuse:
1. THE SECRETARY-GENERAL’S BULLETIN “SPECIAL MEASURES FOR PROTECTION FROM SEXUAL EXPLOITATION AND SEXUAL ABUSE” (ST/SGB/2003/13)

In 2003, the Inter-Agency Standing Committee (IASC) Task Force on Sexual Exploitation and Abuse
 elaborated what became the Secretary-General’s Bulletin “Special measures for protection from sexual exploitation and sexual abuse” (ST/SGB/2003/13).
The Bulletin defines sexual exploitation and sexual abuse and provides that such acts, particularly when perpetrated against beneficiaries of United Nations’ protection or assistance, constitute serious misconduct and are therefore grounds for disciplinary measures, including summary dismissal. 
The Bulletin, which prohibits all acts of sexual exploitation and abuse, specifically sets out the following acts:

· Sexual activity with children (persons under the age of 18) regardless of the age of majority or age of consent locally. Mistaken belief in the age of a child is not a defence; and
· Exchange of money, employment, goods services or assistance to beneficiaries of assistance for sex, including sexual favours or other forms of humiliating, degrading or exploitative behaviour.  This means that UN staff are prohibited from soliciting or engaging in prostitution.
The Bulletin strongly discourages, but does not prohibit, sexual relationships between UN staff and beneficiaries of assistance, since they are based on inherently unequal power dynamics, and undermine the credibility and integrity of the work of the United Nations.  In peacekeeping operations, “beneficiaries of assistance” means all nationals of the host country as well as refugees in the host country. 
In addition, the Bulletin obliges all staff to report concerns or suspicions of sexual exploitation and abuse and places the onus on managers at all levels to support and develop systems that maintain an environment that prevents sexual exploitation and abuse.  The Secretary-General has appointed focal points responsible for receiving complaints. 
The Bulletin applies to all staff (both internationally and locally recruited) of the United Nations, including separately administered organs, funds and programmes of the United Nations.  It must be made applicable by agreement to all organisations or individuals entering into co-operative arrangements with the United Nations.  It applies for the duration of their assignments with the UN, regardless of their geographic location. The SGB was issued with effect from 15 October 2003.
Further to GA/RES/59/300 of 22 June 2005, the standards of conduct in this Bulletin also apply to all other categories of peacekeeping personnel including UN Volunteers, individual consultants, individual and corporate contractors as well as UN police and military personnel serving in UN peacekeeping operations. 

***
2. REPORT TO THE SECRETARY-GENERAL ON “A COMPREHENSIVE STRATEGY TO ELIMINATE FUTURE SEXUAL EXPLOITATION AND ABUSE IN UNITED NATIONS PEACEKEEPING OPERATIONS” (A/59/710) or “ZEID REPORT”
In July 2004, the Secretary-General invited H.R.H Prince Zeid Ra’ad Zeid Al-Hussein to act as his adviser and assist the UN in addressing the problem of sexual exploitation and abuse by UN peacekeeping personnel.  The Secretary-General considered that as the Permanent Representative of a major troop and police contributing country and both a former civilian peacekeeper and national military officer, Prince Zeid would bring a unique perspective to addressing this serious problem.  
When the Special Committee on Peacekeeping Operations requested the Secretary-General in its 2005 report (A/59/19) to make available a comprehensive report with recommendations on sexual exploitation and abuse by United Nations civilian, civilian police and military personnel in peacekeeping operations, he asked Prince Zeid to undertake its preparation.  

In formulating these recommendations, Prince Zeid drew on extensive consultations with representatives of troop and police contributing countries that provide military and police personnel and the Secretariat as well as insights from a visit to the United Nations peacekeeping operation in the Democratic Republic of Congo (from 24 October to 3 November 2004). 

The report is the first comprehensive analysis of this problem and provides recommendations directed at both the Secretariat and Member States aimed at eliminating future sexual exploitation and abuse in United Nations peacekeeping operations.  It mainly focuses on challenging the culture of impunity for perpetrators as well as on implementing improved prevention efforts.  It particularly covers the following four areas of concern:

· The rules of the organisation and the fact that the Secretary-General's Bulletin containing detailed prohibitions on acts of sexual exploitation and abuse is only binding on UN staff and not all categories of personnel in a peacekeeping mission;

· The problems with the current Mission investigative process;

· The lack of organisational, managerial and command accountability in addressing sexual exploitation and abuse; and

· The need for enforced individual disciplinary, financial and criminal accountability.

The report addresses the perceived unwillingness of the UN system and police and troop contributing countries (PCCs/TCCs) to effectively respond to the problem of sexual exploitation and abuse in peacekeeping operations and advocates a professionalisation of the Mission's system of investigation and procedures, as well as the implementation of immediate preventative and response measures.  Specific attention is paid to the problem of "exchange of money for sex", and particular concern is expressed about the number of minors sexually abused or exploited.  The difficulties of serving in peacekeeping missions are also acknowledged and recommendations made to better address personnel welfare.
Some of the most significant recommendations are as follows:

Firstly, it recommends that rules against sexual exploitation and abuse be unified for all categories of peacekeeping personnel so that civilian, civilian police and military personnel are all held do the same standard.  This would involve amending the applicable rules for all other categories to bring them in line with the rules binding staff as set out in the Secretary-General’s Bulletin.

Secondly, it recommends the establishment of a professional investigative capacity staffed by experts who have experience in investigating sex crimes, particularly those involving young children.  This capacity would have access to modern techniques of forensic identification (e.g. fibre analysis and DNA testing). 

Thirdly, it recommends a series of organisational, managerial and command measures to address sexual exploitation and abuse.  For instance, it proposes improving welfare and recreational facilities to off-set increased restrictions on peoples’ personal lives such as curfews and wearing of military uniforms at all times.  It also proposes recovering from Member States the “daily allowances” for soldiers found to have engaged in sexual exploitation and abuse and to pay that money into a Trust Fund for Victims. The report suggests that staff engaging in sexual exploitation and abuse be fined in addition to other penalties such as dismissal and that any fines be paid into the Trust Fund for Victims.  

And fourthly, it makes a number of recommendations to ensure that peacekeeping personnel who commit acts of sexual exploitation and abuse are held:
(i) individually accountable through appropriate and swift disciplinary action.    
(ii) financially accountable (see above) for the harm they have done to victims.    
(iii) criminally accountable if the acts of sexual exploitation and abuse committed by them constitute crimes under applicable law.  For instance, it recommends that TCCs agree to take action against members of contingents found by a UN investigation to have committed such acts.  Moreover, the Secretary-General established a group of experts to come up with solutions to the current difficulties in trying UN staff for crimes such as rape in countries without a legal and judicial system that satisfies international human rights standards. 
***

3. UNITED NATIONS PEACEKEEPING PERSONNEL:  STATUS AND RULES OF CONDUCT AND DISCIPLINE (Annex to “Zeid Report”, A/59/710)
The various categories of personnel serving in UN peacekeeping operations enjoy a different legal status and are subject to different administrative and disciplinary rules.    

The Annex to Prince Zeid’s report to the Secretary-General on “A Comprehensive Strategy to Eliminate Future Sexual Exploitation and Abuse in United Nations Peacekeeping Operations” (A/59/710) provides a detailed account of the status, rules of conduct and disciplinary procedures applicable to different categories of United Nations Peacekeeping Personnel.
These rules are detailed and complex.  The essential points may be summarised as follows (in case of specific questions the actual rules should be consulted):

a. United Nations staff 

· Are civilian personnel. 

· Are bound by the Charter of the United Nations (Art.101), United Nations Staff Regulations and Rules, and all other relevant administrative instructions and issuances, including the rules prohibiting sexual exploitation and abuse set out in ST/SGB/2003/13.
· Are required to live up to the highest standards of integrity and observe the “Standards of conduct for the international civil service”, adopted by the International Civil Service Commission and welcomed by the UN General Assembly.
· Are required to abide by local laws and honour their private obligations (e.g. payment of rent for private accommodation).
· Under the 1946 Convention on the Privileges and Immunities of the United Nations, enjoy “functional immunity” of officials, i.e. immunity from legal process for the purposes of the official duties they perform, but not for the personal benefit of the individuals themselves.  They are thus subject to local civil and criminal jurisdiction for acts committed by them in the host country that do not form part of their official functions.  For instance, an act subject to local civil jurisdiction might be non-payment of personal bills, and an act subject to local criminal jurisdiction would be rape.  The 1946 Convention requires the Secretary-General to co-operate with the appropriate law enforcement authorities to facilitate the proper administration of justice and provides that the Secretary-General has the right and the duty to waive the immunity of any official in any case where, in his opinion, the immunity would impede the course of justice and where the immunity can be waived without prejudice to the interest of the United Nations.
· Sexual exploitation and abuse is defined as serious misconduct by the Secretary-General’s Bulletin.  The penalty for serious misconduct is either dismissal or summary dismissal. 
b. United Nations Volunteers

· Are civilian personnel but are not members of the staff and are thus not subject to the UN Staff Regulations and Rules.

· Are bound by the United Nations Volunteers (UNV) Programme’s rules of conduct that provide that local laws, moral codes and traditions in host countries must be respected.  These rules have been amended to include the prohibitions against sexual exploitation and abuse in the Secretary-General’s Bulletin.
· The Status of Forces Agreements provide UNVs with the privileges and immunities of officials under the 1946 Convention.  UNVs thus enjoy “functional immunity” of United Nations staff while in the Mission area (see above). 
· If an investigation substantiates an allegation of serious misconduct against a UNV, the Department of Peacekeeping Operations repatriates the UN Volunteer and the UNV Programme is expected to take disciplinary action against the Volunteer who will also be precluded from further UN peacekeeping assignments.  
c. Individual consultants, and individual and corporate contractors
· Are civilians whose services are engaged by the UN but they are not staff.  

· They may be accorded the status and privileges of “experts on mission” if required to travel on behalf of the United Nations.  Experts on mission have “functional immunity” which is subject to waiver under the same criteria as “officials” (see below for a discussion of experts on mission).
· Are bound by contracts for consultants and contractors that provide that they must refrain from any conduct that would adversely reflect on the United Nations or from any activity that is incompatible with the aims and objectives of the Organisation.  Since GA/RES/59/300 of 22 June 2005, individual consultants, individual and corporate contractors will also be bound by the standards of ST/SGB/2003/13. 

· Any failure to conform to UN standards of conduct will result in the termination of their contract(s) with the UN.

· Consultants and contractors who are not accorded expert on mission status are subject to local law and have no “functional immunity.”
d. United Nations “experts on mission” 
· Examples of experts on mission include UN police officers, members of formed police units, military observers, military liaison officers, military staff officers and UN corrections officers.
· Under the 1946 Convention on the Privileges and Immunities of the United Nations, experts on mission enjoy “functional immunity”, i.e. immunity from legal process for the purposes of the official duties they perform, but not for the personal benefit of the individuals themselves.  They are thus subject to local civil and criminal jurisdiction for acts committed by them in the host country that do not form part of their official functions.  For instance, an act subject to local civil jurisdiction might be non-payment of personal bills, and an act subject to local criminal jurisdiction would be rape.  The 1946 Convention requires the Secretary-General to co-operate with the appropriate law enforcement authorities to facilitate the proper administration of justice and provides that the Secretary-General has the right and the duty to waive the immunity of any expert on mission in any case where, in his opinion, the immunity would impede the course of justice and can be waived without prejudice to the interest of the United Nations.
· For any acts of serious misconduct, are subject to the Directives for Disciplinary Matters Involving Civilian Police Officers and Military Observers. Other relevant mission-specific directives, standard operating and administrative procedures or issuances may also contain information on various issues relating to conduct, prohibitions, discipline or legal issues concerning UN civilian police officers and military observers.
· Experts on mission are bound by the standards in: the “Ten Rules: Code of Personal Conduct for Blue Helmets”, “We are the United Nations Peacekeepers”.  They also sign an undertaking to abide by the standards of conduct in ST/SGB/2003/13, all policies and directives laid down by the Head of Mission and to live up to the highest standards of integrity while in service for the United Nations.
· If an investigation substantiates an allegation of serious misconduct against an expert on mission, the UN can take administrative and disciplinary action (usually repatriation) against the individual.  The PCC may be able to take further criminal or civil action depending on its law.
e. Members of national military contingents
· The military members of national contingents, or “troops”, form the bulk of military personnel serving in UN peacekeeping operations.
· The Status of Forces Agreements entered into by the UN with the host State provide that members of national contingents remain under the exclusive criminal jurisdiction of their own national authorities and, therefore, have immunity from local criminal prosecution.  
· If a UN administrative investigation substantiates an allegation of serious misconduct against a member of a national contingent, the UN may direct the repatriation of the contingent member to his/her home country.  General Assembly resolution 59/287 has conferred conduct of investigations into defined categories of serious allegations of misconduct on OIOS.  This includes allegations of sexual exploitation and abuse.  Any disciplinary and/or criminal action is the responsibility of the appropriate national authorities of the TCC.   
· The UN requires that the TCC agree that members of its contingent be bound by the standards in: the “Ten Rules: Code of Personal Conduct for Blue Helmets”, “We are the United Nations Peacekeepers”, and ST/SGB/2003/13. 

· Other relevant mission-specific directives, standard operating and administrative procedures or issuances may also contain information on various issues relating to conduct, prohibitions, discipline or legal issues concerning members of national contingents. 






�  The IASC Task Force is co-chaired by OCHA and UNICEF and comprises WFP, UNHCR, OHCHR, DPKO, UNOPS, UNDP, OSAGI, InterAction and SCHR (Oxfam and Save the Children/UK). A large number of other humanitarian organisations provide input to the work of the Task Force.
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